	
	



	DECISION NO (29/R) OF 2009
CONCERNING 

THE REGULATION OF SECURITIES CUSTODY ACTIVITIES


The Chairman of the Board of Directors of the Securities and Commodities Authority,

Having reviewed the Federal Law No. (10) of 1980 pertaining to the Central Bank, the Monetary System and the Regulation of Banking and amendments thereto; 

The Federal Law No. (8) of 1984 pertaining to Commercial Companies and amendments thereto; 

The Federal Law No. (4) of 2000 pertaining to the Emirates Securities and Commodities Authority and Market and amendments thereto; 

The Federal Decree No. (23) of 2008 pertaining to the Formation of the Council of Ministers of the United Arab Emirates and amendments thereto; 

The Council of Ministers' Resolution No. (15/194) of 2006 issued on June 26th, 2006 pertaining to the Formation of the Board of Directors of the Securities and Commodities Authority;  

The Council of Ministers' Resolution No. (13) of 2000 regulating the operation of the Securities and Commodities Authority and amendments thereto; 

The resolution of the Authority’s Board of Directors No. (1) of 2000 pertaining to the Regulation on Brokers and amendments thereto; 

Resolution of the Authority’s Board of Directors No. (2/r) of 2000 pertaining to Regulation on Market Membership and amendments thereto; 

The resolution of the Authority’s Board of Directors No. (2) of 2001 pertaining to the Regulation on Trading, clearance, Settlement, Transfer of Ownership and Custody of Securities and amendments thereto; 

The Approval by the Authority’s Board of Directors in its 10th meeting of the third term held on June 15th, 2009 on the adoption of the Regulation on Securities’ Custody Activities; and

After consultation and coordination with the markets, and based on public interest requirements,

Has resolved as follows:

Definitions

Article (1)
The following words and expressions shall have the meanings indicated against each unless otherwise required by the context:  

	The Law:
	The Federal Law No. (4) of 2000 pertaining to the Emirates Securities and Commodities Authority and Market.

	The Authority:
	The Securities and Commodities Authority.

	The Board:
	Board of Directors of the Authority.

	The Market:
	The Securities and Commodities Market licensed in the UAE by the Authority.

	Broker:
	A legal person licensed in accordance with the provisions of the Law to practice brokerage in the Market.

	Custodian:
	A legal person licensed by the authority to practice custody of securities.

	Custody of securities:
	The activity practiced by the Custodian pursuant to provisions of this Resolution and the custody agreement concluded between the Custodian and the client.

	Securities:
	Stocks, bonds and sukuk issued by public shareholding companies; bills issued by the Federal Government, local governments, public authorities, or public entities in the UAE; investment units issued by investment funds; and any other local or foreign securities or instruments approved as such by the Board.


Conditions for Licensing 

Article (2)
custody of securities may not be practiced unless the relevant license is obtained from the Authority pursuant to the conditions and requirements provided for herein and the technical requirements set forth by the Market.

Article (3)
First, to obtain a licensing for custody of securities the following conditions must be satisfied:

1. The license applicant must be a legal person in one of the following forms:

a. A shareholding company established in the State and operating in the field of securities.

b. A local commercial bank, foreign investment bank or a branch of a foreign bank provided that the parent bank is licensed to practice this activity; and subject to approval by the UAE Central Bank in any such cases.

2. The paid-up capital or the capital allocated for this activity may not be less than (50) million Dirhams or the equivalent thereto in any other currency.

3. To present a proof of insurance against liability for damages that may be incurred by the clients due to non-trading risks and professional liability; or those arising from loss, damage or theft of clients’ documents or funds as deemed appropriate at the discretion of the Authority.

4. Availability of electronic software and technical systems necessary to practice the activity of custody of securities in accordabce with conditions and specifications set forth by the Market and approved by the Authority.

5. Availability of necessary specialist technical and administrative expertise and competencies in those are in charge of managing and practicing the duties of custodians; who must also be of good reputation and not convicted for any felony against honor or integrity unless rehabilitated.

6. Availability of an internal control system that ensures sound implementation of the law, regulations and resolutions issued pursuant thereto and the applicable bylaws in the markets.  The Authority must be informed of the name of the person in charge of internal audit and follow up on internal control and to report every violation against the provisions of the law, regulations and resolutions issued pursuant thereto and the applicable bylaws in markets.
7. Practicing custody through an independent department to ensure independency of the used systems and communication lines dedicated to this practice in order to prevent any conflict of interests.
8. Payment of the licensing fees in the amount of (500.000) Dirhams.
9. Any additional conditions or requirements as determined by the Authority in line with the public interest requirements.
Second, a custodian shall, at all times, meet the licensing conditions.  Should any condition set forth herein be no longer fulfilled, the Board may revoke the license.

Third, pursuant to the market's bylaws approved by the Authority, the Market may entrust a custodian with the settlement of liabilities of its clients upon its request, in which case said custodian shall be bound by all the obligations of the clearance member.  The bylaws of the Market shall specify the amount of bank guarantee payable in favor of the clearing house provided that the said amount is not less than (20) million Dirhams.  The amount of guarantee shall increase equably with the increase in the value of trading committed to be settled. If the custodian is registered in more than one market, the said bank guarantee may be divided such that it shall not be, under any circumstances, less than (20) million Dirhams.   The Market’s board of directors may approve a guarantee of a third party such as the broker provided that the Market’s bylaws shall specify the duties and responsibilities of both the broker and custodian in the settlements.

Application for License 

Article (4)
1. The application for securities custody license shall be submitted to the Authority subject to all conditions set forth in article (3) on the form designed for this purpose enclosing the supporting information, data and documents, particularly the following:

a. The legal form of the applicant and its registration date along with a report stating names of the members of its board of directors and executive management.

b. Agreement form for the provision of custody of securities, which shall in particular provide the following information and data:

1. Description of the activity of custody of securities pursuant to provisions of this Resolution.

2. Stating all personal data of the client or his representative, and his address, nature of business and employer as well as means of communicating with him.

3. Specifying the mechanism used to implement the “know your client” principle.

4. Specifying the means of disposal of amounts received in favor of the client.

5. Determining the value of commissions incurred by the client in return for receiving this service.

6. A detailed statement of the rights and obligations of both the client and custodian.

7. Assurance that the client shall solely bear all liabilities of his instructions to the custodian unless said liability are the result of non-trading damages or professional liability, or arising from the loss, damage or theft of clients’ documents or funds.

8. Explaining the proposed mechanism to resolve disputes with clients.

The Authority may also develop a form for such agreement and may request any amendments to the agreement as deemed appropriate at its own discretion.

c. A statement explaining any legal or judicial obligations or liabilities relating to the custodian. 

d. A statement indicating the names of the general or executive manager, internal controller and those in charge of providing custody of securities, as well as their respective job descriptions.

e. A statement indicating the used technical systems and proposed working procedures to provide custody of securities in compliance with technical controls and requirements set forth by the Market and approved by the Authority.

f. A receipt voucher indicating payment of the prescribed license fees.

2. 
The Authority may request explanations, information or other documents from the license applicants, if deemed required. 

Article (5)
1. The Authority shall issue a decision approving or rejecting the application for license as required by the public interest within thirty days as of the date of submission of the application which fulfills all conditions and requirements set forth in the provisions of this Resolution.

2. The license shall be valid for one year and shall expire by the end of December of every year.  However, the first license shall be valid as of the date of its issue until the end of December of the same year.  The fees payable for a license shall be proportional to the license period in the year. A part of a month shall be counted as a full month.

3. The license shall be renewed by virtue of an application submitted to the Authority one month prior to the expiry thereof enclosing a receipt voucher indicating the payment of the license renewal fees of (250.000) Dirhams and a declaration from the executive manager and internal controller, as well as a certificate from an independent auditor confirming the continued fulfillment of all prescribed conditions of the license.

Functions of the Custodian

Article (6)
The functions of the custodian shall be determined by virtue of the custody agreement concluded with the client and includes one or more of the following:

1. To open a securities' account and maintain a separate file for each client to contain all papers, documents and transactions conducted for his account.

2. To keep the securities and attend to the rights associated thereto including receiving interests or profits; the right to subscribe; attend the general assembly meetings and vote therein on behalf of client as per the client's instructions.

3. To inform the clients of all decisions and actions taken by the issuers of securities in connection with the rights associated with the client's securities using the agreed-upon means of communication as soon as possible, with due consideration of the client interest.

4. To record or suspend pledges related to the securities as required by the client or his representative, or attach same upon the request of competent official authorities.

5. To transfer the securities to the broker (seller) and accept their transfer from the broker (buyer) by the Market on behalf of the client  in accordance with the procedures set forth in the Market’s bylaws as approved by the Authority.

6. To apply for transfer of ownership of the securities for cases excluded from trading.

7. To transfer the securities from the client’s account with the custodian to the client’s account with another custodian upon request from the client

Obligations of the Custodian

Article (7)
The custodian shall observe the following:

1. To sign a separate agreement on the custody of securities with every client to contain all details of the client with a proof of the client's identity, capacity and competency to contract.

2. Not to dispose of the securities kept thereby unless in accordance with provisions of the Law of the Securities and Commodities Authority, regulations and resolutions issued pursuant thereto and the articles of the agreement concluded with the client.

3. To implement instructions issued thereto by the client; particularly those relating to attending and voting in general assembly meetings on behalf of the client in such manner that would achieve the investment goals of the client.

4. To notify the client of all transactions and transfers conducted for his account within (24) hours by the mutually agreed means of notification.

5. To provide the client with a monthly detailed statement of account explaining all tradings and transactions conducted in his account as well as the current balance of securities or cash amounts.

6. To completely separate the custodian’s account from clients’ accounts, and establish a special separate register for each account containing all relevant details.

7. To maintain confidentiality of data and information related to the clients and refrain from disclosing names or any data or information on their accounts.

8. To keep the necessary books and records to perform the activity or use computers and other modern technologies in line with international accounting standards; provided that said books and records, as well as backup copies of all data stored in computers, are kept in the company for (10) years in order to protect the clients’ information against any type of damage,

9. To develop internal bylaws that would ensure good selection of those in charge of the service and the internal controller, and ensure good conduct by each of them and educate same on the profession's principles and ethics.

10. To enable the Authority and the Market to review all data, information and documents relating to provision of custody of securities as well as the details of data and properties of any client.

11. To adhere to the performance of the licensed activity, and exert due diligence in accordance with the provisions of the law, regulations and resolutions issued pursuant thereto; and conditions and requirements based on which the relevant license is issued; observe the relevant commercial norms and principles of honesty, justice and equality; and care for the clients' interests and implement their instructions.

12. To maintain the minimum capital and the stipulated bank guarantee.

13. To submit a quarterly report on the financial position of the custodian approved by the internal controller and the Chairman of the Board of Directors.  The report shall indicate all activities undertaken in the said period provided that the Authority is immediately notified of any deficit that would affect the financial position of the custodian.

14. To submit an annual report within two months as of the end of the fiscal year approved by the Chairman of the Board of Directors and the internal controller.  The annual report shall show the final accounts and the annual balance sheet audited by an authorized auditor and covering all activities of the custodian, number of clients, key events affecting the provision of services, any legal or judicial obligations or liabilities related to the custodian and any changes thereon, as well as a report from the auditor confirming the effectiveness of the custodian’s internal control system.

15. To provide the Authority or the Market with the data, details, and properties of any client, if requested to do so.

16. To inform the Authority in advance of the content of the custodian’s advertising campaigns organized to promote its services prior to offering such services to the public.

General Provisions

Article (8)

A custodian may not unilaterally stop practicing the activity without obtaining the approval of the Authority in accordance with the applicable procedures.

Article (9)

First, if the custodian commits any violation against the provision of this Resolution, the Authority may take any of the following actions:

1. Address a warning to the custodian and compel it to remedy the violation within the period set by the Authority.

2. Impose a fine not exceeding the maximum limit of the fine as set forth in the law, and the regulations and Resolutions issued thereunder.

Second, the Authority may suspend the custodian from practicing the activity or revoke the license granted thereto in any of the cases stated hereunder. The decision to revoke the license shall be published at the expense of the company in two daily newspapers issued in the State, at least one of which is in Arabic:

1. Loss of any condition of the license as set forth in this Resolution.

2. Serious breach of any duty or obligation provided for in this Resolution or the bylaws of the Market.

3. Default in payment of annual renewal fees.

4. Issuance of a final court ruling declaring the bankruptcy of the company licensed as custodian.

5. Winding up or liquidation of the licensed company.

Article (10)
1. Companies practicing custody of securities prior to the issuance of this Resolution must rectify their status pursuant to its provisions within a period not exceeding (6) months as of the date of publication of this Resolution in the Official Gazette.

2. This Resolution shall be published in the Official Gazette and shall come into force as of the second day of publication thereof.

Engineer Sultan Bin Sa’id Al-Mansouri

Chairman of the Board of Directors

                                                                    Issued in Abu Dhabi

Corresponding to: 2/7/2009
